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Albania

Renata Leka
Boga & Associates

Overview of merger control activity during the last 12 months

The Albanian Competition Authority (“ACA” or “Competition Authority”) is the authority
that is engaged in the implementation of merger control legislation in Albania. ACA is
composed of two separate bodies dealing respectively with the investigation and decision-
making processes: i.c., the Competition Secretariat and the Competition Commission.

On 30 April 2015, the Parliament of Albania passed a resolution on the “Assessment of the
activity of the Competition Authority for year 2014”. This resolution acknowledges ACA’s
work in raising awareness and increasing public trust towards ACA’s work in protecting
competition; increasing market interventions and expanding market types; consolidating
the institution of competition; and completing and improving the regulatory and legal
framework.

According to the data from the Competition Authority, the objectives for 2014 were:

* Treatment of the cases reviewed with professionalism and objectivity.

» Increase of efficiency through investigative procedures.

* Profile consolidation as an independent and professional institution.

*  Growth and strengthening of all administrative resources.

* Harmonisation of the legal and regulatory framework, as well as initiating the review
of the National Competition Policy.

The activity of the Competition Authority is mainly focused on identifying and investigating
anticompetitive practices, such as prohibited agreements and abuse of dominant position
on the market; ex-post evaluation of exclusive rights; keeping the process of concentration
of market structures under control; as well as evaluating the legal acts which have an
impact regarding market competition.

Over the past year', 42 decisions were taken by the Competition Commission, of which:
* two commercial entities were fined;

» one decision had as its object the conditions and obligations of the parties;

» three cases were investigated for abuse of dominant position;

* seven cases were investigated for a prohibited agreement;

» eight decisions concerned authorisation of a concentration;

» four decisions regarded recommendations to public institutions for legal acts;

* one decision was made to exclude an agreement from the prohibition; and

» other decisions were of a procedural nature.

In 2014 the number of decisions increased in areas dealing particularly with abuse of
dominant position in the market, as well as prohibited agreements. In all the cases
investigated for prohibited agreements, the Competition Secretariat has carried out
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inspections in the form of dawn raids, quick inspections. Also during this year the
recommendations to public institutions increased.

The increase by more than double of complaints addressed to the Competition Authority in
2014 (33 in total) represents a significant development in terms of developing a competition
culture and advocacy. Practices of developed countries and the European Union suggest
that the majority of investigative procedures (over 90%) start on the basis of complaints
and applications for leniency by enterprises.

One of the main challenges for the Competition Authority is to increase awareness among
the business community to use the penalty relief program, as this instrument is used mainly
to detect prohibited cartels and agreements between enterprises.

For the year 2014, a significant reduction in fines was observed. The Competition Authority
imposed only two fines, amounting to €1,428.00, versus six fines, at a total amount of
€44,140.00 imposed during 2013.

Finally, in 2014 the Competition Authority implemented an evaluation process of the
policy’s content and implementation, and of competition law, conducted by UNCTAD’s
competition experts. This evaluation process was voluntarily requested by the Competition
Authority to identify the standard of basic law enforcement and competition policy; the
quality of the secondary legislation; and practices of competition followed by the Albanian
institutions, by comparing them to best practices and European Standards.

The recommendations of the evaluation process, which have been addressed to the
Competition Authority, will be part of the priorities of its activity for 2015.

New developments in jurisdictional assessment or procedure

Over the past year there have been no changes to the primary legislation, but in view of the
harmonisation of Albanian legislation with the National Plan for European Integration, 2014-
2020, two sub legal acts were approved: (i) the Regulation “On categories of agreements
and concerted practices in the sector of maritime goods™?; and (ii) the Instruction “On the
assessment of a dominant position™, aiming at consolidation of enforcement practices of
the Competition Law.

One of the aspects of the activity of the Competition Authority has been the evaluation of
granted concessions, which was an ex-post assessment focused on the ex-ante evaluation
that should have been performed before granting these concessions. This was a result of
a resolution passed by the Albanian Parliament on the “Assessment of the activity of the
Competition Authority for year 2013”, which ruled on the legal assessment of competition
restrictions for concessionary services, mainly awarded as exclusive or special rights.

This evaluation process is considered to be an instrument to increase and strengthen
advocacy; the necessity of meeting the legal obligations of the legislative and executive
institutions; and to obtain the opinion of the Competition Authority before issuing exclusive
rights, and therefore before signing the respective agreements.

During 2014 eight concentrations were authorised which did not present a dominant
position on the market. A concentration procedure was suspended, since there was a
lack of information on the matter, and the subject was fined. Seven other practices have
not been subject to authorisation, because they did not meet the criteria set out by the
applicable law.

During 2014, the Competition Authority conducted several monitoring actions regarding
complaints, at the initiative of the Authority, primarily in the cement market, tobacco and
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its derivate, liquefied natural gas (LNG), and sunflower oil, and conducted a market survey
regarding excisable products.

The process of judicial review of decisions of the Competition Commission moved to a new
stage in 2014, as the Administrative Court started operating, and it is this court that deals with
the appeal of any decisions of the Competition Commission. Judicial proceedings are expedited
since they have been sent to the Administrative Court, while there was a transitional period of
the passage of Civil Court cases to the Administrative Court, followed by long proceedings in
cases in the Supreme Court. As regards official Competition Authority statistics during 2014,
the latter has been dealing with eight court cases in front of the Administrative Court of First
Instance. The Competition Authority won three out of five reviewed cases, and the remaining
three cases are scheduled for examination by the court during 2015.

Eight cases were sent for examination in the Administrative Court of Appeal, four of which
were examined, and only one was successful for the Competition Authority. The remaining
cases are set to be examined during this year. In 2014 the Administrative Council of the
Supreme Court examined 11 cases, with only one appeal rejected by the Supreme Court,
confirming in this way the decision of the Competition Commission.

& %k %k

The spotlight of the Competition Authority for the year 2015 will be to improve the legal
and regulatory framework through the development of regulations or their amendments,
aiming at increasing the degree of alignment with EU directives and standards, as well
as with international competition principles. The need for further improvements in the
field of competition legislation has been identified, which is reflected also in the national
plan for European integration. A secondary legal framework of the Competition Authority
for 2015 will be complemented by two other legal acts, specifically with the Instruction
“On the assessment of vertical restraints”, and the Instruction “On measures taken by the
Commission in cases of concentrations”.

Cooperation with the judicial system. In connection with the cooperation between the
Competition Authority and the judicial system, which is the institution that reviews the
Competition Authority’s decisions, there is the need to implement possible training sessions
for Administrative Court judges, for more objective judgments.

The Competition Law provides for communication and exchange of information between
the Competition Authority and foreign competition authorities when bilateral or multilateral
agreements have been entered into for such purpose. Such exchange of information is based
on the principle of reciprocity and compliance of the foreign authority with trade secrecy
rules having the same guarantees as in Albania. Furthermore, based on the principle of
reciprocity, the Competition Authority may conduct investigations upon the request of the
foreign competition authority, except when such investigation and/or provision of information
or documents requested from the foreign competition authority are to the detriment of the
Republic of Albania sovereignty, security, essential economic interests or public order.

Key industry sectors reviewed and approach adopted to market definition,
barriers to entry, nature of international competition, etc.

In 2014 the Competition Authority continued with the examination of cases from 2013 in the
following markets: insurance market of motor vehicles; retail phone market; fuel production
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market; and the import and wholesale of fuel. Also, based on complaints from market
operators, investigation procedures were carried out in markets such as: maritime transport
of passengers and vehicles; public procurement market of physical security services in the
district of Dibra; import and wholesale of packaged tobacco; the public procurement market
regarding the construction of Tirana outer by-pass road; market purchase of electricity in
order to cover losses from TSO (OSHE); and in the retail mobile phone market, a new
procedure was opened.

In all cases investigated for prohibited agreement issues, the Competition Secretariat has
carried out inspections in the form of dawn raids at the same time in all enterprises, and
conducted investigation of documents in electronic form, carried out by two well-trained
inspectors. In order to have real impact on the intervened market, in terms of the long-lasting
legal proceedings giving priority to the interventions of regulator actors, the decisions of the
Competition Commission during 2014 were mainly decisions regarding regulatory action
in important market and economy sectors, seeking to create proper economic freedom and
effective competition in the market.

During 2014 the Competition Authority investigated major sectors, especially those that
were of public importance. The fuel market* was investigated, in the form of in-depth
investigation of import-production and the wholesale of fuel to enterprises that operate in
the market. The Competition Authority came to the conclusion that during its investigations
it did not find sufficient evidence to prove the existence of prohibited agreements or abuse
of collective dominance between the enterprises subject to investigation. However, during
2014 an assessment of this inquiry showed operational problems in terms of quality and
price in the market.

As for the year 2014, the Competition Authority started to work with an agenda of priority
sectors, while it is expected that the trend of complaints will continue at least at the same
rate. The main sectors are: electronic communications; energy and gas; agriculture; and
banking. In 2015 the Competition Authority performed the monitoring of the market for
the production and sale of eggs, and decided to open a preliminary investigation procedure.
Also, it will continue monitoring the import of gas and the wholesale gas market, because
of the dominance that one company has in this market.

Insurance market. After the closure of this investigation, the companies implemented the
terms and obligations imposed by the Competition Authority in its decision concerning the
provision of insurance services according to the requirements of the insured, the obligation
to comply with agreements with more than one broker, and the printing and marketing of
insurance policies with the logo of each company. As regards the Bonus Malus system and
the obligation for the payment of damages from the insurer directly, the intervention of the
Financial Supervisory Authority is needed, and the adoption of bylaws by the institution
according to recommendations made by the Competition Authority.

Mobile phone market’. The Electronic and Postal Communication Authority (EPCA or
AKEP) is the entity that regulates the activity of documentation in Albania. Following
the recommendations of the Competition Commission, measures are being taken for more
effective regulation of this market using all legal instruments, primarily related to the reduction
of termination fees for the series outside the network, reducing tariff differences within and
outside the network, not only the normal fees but also optional packages, reviewing call
termination tariffs in mobile connections to make cost recovery as low as possible.

Electricity market®. After reviewing the report on monitoring the market for electricity
import by CEZ SHA for the purposes of covering losses, and the relevant report of the
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Competition Authority, the Competition Commission has made a series of recommendations
to the Energy Regulatory Entity (ERE), which aim to promote participation in the procedures
of purchasing power, to ensure equal treatment and non-discrimination for all participants
in the process of buying energy, so as to ensure public confidence and transparency.

Key economic appraisal techniques applied, e.g. as regards unilateral effects and
coordinated effects, and the assessment of vertical and conglomerate mergers

The substantive test used by the Competition Authority in its assessment of the merger is the
significant restriction of competition in the market or a part of it, especially as a result of the
creation or strengthening of the single or collective dominant position.

Specifically, during the preliminary proceeding, the Competition Authority shall examine
the notification in order to ascertain whether the transaction/merger “reveals signs that it
would significantly restrict the competition in the market or a part of it, especially as a
result of the creation or strengthening of the dominant position”; whilst in the in-depth
proceedings, the Competition Authority must assess whether the transaction/merger
significantly restricts the said competition.

It should be mentioned that mergers significantly restricting competition over the market
are prohibited, except when an undertaking seriously risks a failure and there is no less
anti-competitive alternative than the merger, if (i) this undertaking is in such a situation
that without the merger it would exit the market in the near future, or (ii) there is no serious
prospect of re-organising the activity of the same undertaking.

The Competition Commission, in assessing mergers, may take into account economic
efficiency that can be derived from the merger, if the economic efficiency: contributes to
the welfare of consumers or at least neutralises the possible negative effects that could be
caused by the merger; is or will be the result of this merger and there are no alternative
ways which are less anti-competitive for its creation than the given concentration; and is
verifiable.

When an undertaking seriously risks failure and there is no less anti-competitive alternative
than the merger, the Competition Authority may decide to approve the merger if (i) this
undertaking is in such a situation that without the merger it would exit the market in the
near future, and (ii) there are no serious prospects of re-organising the activity of the same
undertaking.

Approach to remedies (i) to avoid second stage investigation and (ii) following
second stage investigation

Based on the information from the Competition Authority, no second stage investigations
took place during 2014.

Key policy developments

There have been no key policy developments regarding the new assessment guidelines
for the past 12 months. The guidelines on the assessment of horizontal agreements were
approved by Competition Authority in 2013 with the Decision no. 295, dated 14.11.2013".
The guidelines are in line with the Treaty on the Functioning of the European Union on
horizontal co-operation agreements (2011/c 11/01).

The current Albanian secondary legislation provides that the concentrations shall be
examined by the Competition Authority essentially from a procedural point of view. The

GLI - Merger Control Fourth Edition 5 www.globallegalinsights.com

© Published and reproduced with kind permission by Global Legal Group Ltd, London



Boga & Associates Albania

guidelines introduce and explain substantive legal ideas. They explain and distinguish the
concepts of (i) control, (ii) change of control on a lasting basis, (iii) interrelated transactions,
(iv) internal restructuring, (v) sole and joint control, (vi) net turnover and financial accounts,
and (vii) the attribution of turnover (whether geographically or otherwise).

Reform proposals

Currently there are no published reform proposals in Albania in the field of mergers.
& sk ok

Endnotes

http://www.caa.gov.al/uploads/news/Fjala e Kryetares ne Kuvend.pdf.

http://www.caa.gov.al/laws/read/id/69.

http://www.caa.gov.al/laws/read/id/77.

http://www.caa.gov.al/decisions/read/id/546.

http://www.caa.gov.al/uploads/news/Njoftim per mediat- VKK- vodafone.pdf.
http://www.caa.gov.al/uploads/decisions/Decision_334.pdf.

http://www.caa.gov.al/uploads/laws/Udhezim_Per_vleresimin_e¢_marreveshjeve
horizontale.pdf.
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Tel: +355 4 2251 050 / Email: rleka@bogalaw.com

Renata is a Partner at Boga & Associates, which she joined in 1998. Renata
Leka’s practice is mainly focused on corporate, banking, project finance,
advising numerous foreign investors on acquisitions and the implementation
of corporate governance structures, general business law matters, project
finance, intellectual property, employment, procurement and concession law.
Her project finance experience covers both international and domestic work
across the full range of corporate, concession, renewable energy sectors and
infrastructure projects.

Renata represents clients on all aspects of acquisitions, mergers and joint
ventures and counsels private companies on all aspects of their business,
including compliance with regulatory and general corporate governance
matters.

For years, Renata has been recognised as a “Leading Individual” in “Intellectual
Property” in Chambers and Partners, Chambers Europe — “The Europe’s
Leading Lawyers for Business” (2010-2015). According to Chambers Europe
2015, Renata is widely recognised for her broad IP activity.

Renata graduated in Law at the University of Tirana in 1996 and also holds
a Practice Diploma in International Intellectual Property Law (2006) and
a Practice Diploma in Anti-Trust Law (2009) from the College of Law of
England and Wales, UK.

Renata is fluent in English and Italian.

Boga & Associates

Ibrahim Rugova Str., P.O. Box 8264, Tirana, Albania
Tel: +355 4 2251 050 / Fax: +355 4 2251 055 / URL: http://www.bogalaw.com
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